
















































































































































































































































































































































































































































































































































































































































































Conclusions

This study examined 225 domestic assault files in the criminal justice system. While
there has been speculation based on anecdotal information that a great percentage of cases
charged were being dismissed, this study indicates that for at least one jurisdiction, St. Paul,
that belief is supported statistically. Further, it is interesting to note the wide variability
in rates of dismissal across the six jurisdictions. The reason for the rate of dismissal is less
clear. While statistics were minimal in some jurisdictions, it also appears that St. Paul had
a comparatively short period of time from the date of the incident to the date of dismissal
as well as from the time of arrest to the date of dismissal by the prosecutor.

Similar to the wide range found in the rate of dismissal, the study found great
variations in the percentage of guilty pleas obtained from jurisdiction to jurisdiction. St.
Paul had the lowest percentage of guilty pleas while Brooklyn Center had the highest
percentage.

With regard to the assault itself, 76% of the files noted an injury to the victim.
Multiple injuries were not uncommon. Although most victims did not seek medical
attention, those few who did were treated on an out patient basis. The vast majority of the
defendants and victims were either married or cohabiting. The study also indicated that
in the majority of cases there is no other witness present. When there is another witness,
it is likely to be a person known to the victim or defendant or related to one of them in
some way. In 28% of the cases where there was a witness, the witness was the child of
either the defendant or the victim.

With regard to sentencing, it appears that time in jail is rarely served and when served
is of minimal duration. Similarly fines and costs are rarely imposed. Some form of
probation was the most common outcome. In the 61 instances where we were able to
determine specific conditions of probation, the most common condition was chemical
abuse counseling (26 instances). Domestic violence counseling was an additional condi-
tion in 16 instances.

A surprising finding was the overall number of victims arrested, 22.67%. Of interest
also is the finding that Duluth and Brooklyn Center had a higher rate of victim arrest than
did the other jurisdictions examined. The occurrence of victim arrest is a phenomenon
that requires further exploration and study.

Recommendations

Given the rates of dismissal, the unique characteristics of domestic assault, sentencing
patterns and the rate of victim arrest the following actions are recommended:

1. That prosecuting authorities develop a separate unit for the prosecution of domestic
assault cases within their offices.

2. That the unit be Staffed by those attorneys, paralegals etc. who have particular interest
and training in the area of domestic assault.

3. Thatsuchaunitbe monitored to determine its effectiveness in reducing dismissal rates
as well as the overall prosecution of domestic assault cases.



That training and education programs dealing with domestic violence be instituted
and/or expanded for prosecutors, judges, law enforcement personnel, and defense
attorneys. That some percentage of this training be developed and presented by
advocates who work with victims of domestic assault.

That judges consider the effectiveness of current sentencing practices .

That a uniform method of data collection be instituted by the state for offices of
prosecuting attorneys. That relevant data files be maintained in an accessible manner
so that future research can occur.

That the phenomenon of victim arrest be further examined.




DISPOSITIONS BY LOCATION

Misdemeanor Domestic Assault (609.224, subd. 1)

Convicted
by
Court

Brooklyn Center -0-
Brooklyn Park -0-
Morrison -0-
Duluth 2.0%
Kandiyohi/Meeker -0-
St. Paul -0-
All Locations 4%
Note:

The category of Acquitted/Dismissed by Court includes continuances for dismissal.

Guilty
Plea
59.6%
26.0%
66.7%
31.4%
56.3%
23.5%

37.5%

Guilty Plea/
Lesser
Crime

4.3%
4.0%
33.3%
9.8%
18.8%

3.9%

7.6%

Acquitted/
Dismissed
by Court

29.8%

56.0%

20.5%

Dismissal by
Prosecutor
4.3%

6.0%

47.1%
25.0%
72.5%

31.3%

There were no convictions by jury in the files examined.

Case
Continued
No Finding

2.1%

4.0%

-0-

1.8%
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Dismissed by Prosecution
Date of Arrest to Date of Dismissal
Misdemeanor Domestic Assault

Number of Days
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Dismissed by Prosecution
Date of Incident to Date of Dismissal

Misdemeanor Domestic Assault

Number of Days
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GENDER FAIRNESS OF COURT DOCUMENTS

One of the concerns of the Task Force is the gender fairness of communications by
the judicial system with the public. The Task Force has attempted to ascertain whether
oral communications made by the judicial system contain gender bias through surveys of
attorneys, court personnel and judges and through hearings for the general public. The
Task Force determined that it was also appropriate to evaluate the gender fairness of the
documents through which the judicial system communicates with the public. These
documents include forms, statements of rules and procedures and brochures. This evalua-
tion is an important aspect of the Task Force’s study. Unlike a single, relatively ephemeral
statement made in a courtroom which may reflect the speaker’s personal bias, any gender
biased statement made in a document issued by the judicial system affects many more
people and is appropriately viewed by the public as an official statement of the system’s
perspective. Broadly disseminated documents also provide the judicial system with an
opportunity affirmatively to promote gender fairness in the courts.

The Task Force gathered forms and statements of rules issued by the state and the
judicial districts and requested that court administrators submit to it any locally produced
or distributed materials. The Task Force designed a form for the collection of data
regarding court system documents and a set of instructions defining the sorts of language
which might be identified as gender biased. It directed evaluators to look for use of the
male pronoun regardless of the gender of the person to whom reference is being made,
use of language which presumes a person of a particular gender, use of gender-biased
stereotypes and opportunities within a document affirmatively to promote gender fairness.

Some people have defended the use of the male pronoun to refer to persons of either
gender on the grounds that (1) everyone understands that the masculine includes that
feminine; (2) the usage has been historically viewed as grammatically correct; and (3)
elimination of such usage would make writing unduly awkward. These arguments are
unpersuasive.

The first argument is easily refuted by asking how men would feel if “she” were
considered the gender-neutral pronoun and was regularly considered to include men as
well as women. Many people today reading material which uses the masculine pronoun in
this way conclude that the drafter of the document does not view women as a part of the
group being described. A recent American Bar Association policy statement on gender-
fair language, for example, reports an incident in which a jury explained to a judge that they
had not chosen a woman as jury leader because the court rules instructed them to appoint
a “foreman.” Exclusive use of male pronouns is particularly harmful when they are used
to refer to judges or attorneys or other professionals because they suggest the existence of
women in such categories is unusual or irregular. See, for example, Rule 104(a) of the
Rules of Evidence which describes the judge’s role in determining preliminary questions
in the following way: “In making his determination he is not bound by the rules of evidence
except those with respect to privileges.” See also, the Introductory Statement to the
Appendix of Forms of the Rules of Civil Procedure: “Each pleading, motion, and other
paper is to be signed in his individual name by at least one attorney of record (Rule 11).
The attorney’s name is to be followed by his address as indicated in Form 2.”



The view that use of the masculine pronoun to include both men and women has
historically been considered grammatically correct is no defense to its continued use.
Language, including grammar, is not gender neutral, but rather reflects the biases of the
society in which it develops. Describing women in language which treats the women as if
they were men in order to satisfy a grammatical rule denies the very existence of their
gender. An example of that transformation can be seen in CRIMJIG 11.26 from the
Minnesota Jury Instruction Guides-Criminal. There, the comment describes the facts of
a specific criminal prosecution in which the defendant was a woman and identifies what
she contended on appeal. In the following sentence, the comment says, “The Court further
held that it was not unreasonable or unconstitutional to impose criminal liability on a
defendant in a case in which he would not face civil liability because the decedent’s degree
of negligence exceeded his own.”

The final argument, that avoiding the use of the masculine pronoun will lead to an
unnecessarily awkward writing style is easily refuted by examining the successful manner
in which many legal documents have been rewritten to become gender neutral. The
legislative drafting manual of the Minnesota Revisor of Statutes, for example, lists five
different grammatical constructions, in addition to “he or she” or “his or her,” which can
be used to achieve gender neutrality.

Law student volunteers from the University of Minnesota Law School examined the
documents collected in accordance with the Task Force’s definitions of gender-biased
language. Their evaluations included both overall assessments of a document’s gender
fairness as well as, in most cases, suggestions for amended language which could improve
the document. The study included more than ninety forms and thirty-six statements of
rules and procedures, some of them more than a hundred pages long. Ten brochures
distributed by local districts were also reviewed. This report provides general findings of
the study. Detailed statements of gender bias problems and suggestions for amendments
for any particular document can be obtained from Professor Laura Cooper, University of
Minnesota Law School, 229 Nineteenth Avenue South, Minneapolis, Minnesota 554 10.

The study found a wide disparity in the attention that has been paid to gender fairness
in court documents. Some documents, particularly those which have undergone revisions
since 1987, have thoroughly eliminated gender-biased language. The drafters of such
documents as the Code of Judicial Conduct and the Minnesota Rules for Admission to the
Bar and the Second Judicial District Handbook for Jurors, have managed to achieve gender
neutrality without having to sacrifice clarity or style. Other documents, including some
which have undergone some recent revisions, are nevertheless filled with gender-biased
language. The Rules of Evidence and the Minnesota Rules of Criminal Procedure, for
example, exclusively employ the masculine pronoun and make frequent use of other
gender-biased language.

It is interesting that in some documents in which obvious attention has been paid to
attempt to eliminate masculine pronouns, the masculine pronoun has nevertheless been
retained in references to higher ranking officials. For example, in the Court of Appeals
Internal Rules, amended in 1987, which are generally free of gender-biased references,
Rule 8.4 refers to “the Chief Judge or his designee.” The Sixth Judicial District Rules, also
adopted in 1987, include a similar retention of a masculine pronoun in the midst of an
otherwise gender neutral statement in Rule 9: “The Court Administrator shall assign a



duly appointed deputy clerk from his office who shall be designated as the assignment clerk
and he/she shall act under the general instruction of the presiding Judge ...”

In places where documents offer examples, the examples are often unnecessarily
gender specific. Illustrative are Comment I1.A.04 to the Sentencing Guidelines which gives
an example involving father-daughter incest where the reference could instead have been
made to parent-child incest or the Comment to I1.B.103 of the same document which
describes a liquor store robber as “he” where gender is irrelevant to the example. In a
statement of policy regarding joinder of parties contained in the Rules of the Second
Judicial District, a particular joinder problem is described as typically arising in a personal
injury suit brought by “a wife and minor child” where “spouse” could have been used to
replace the gender-specific term “wife.” In sets of rules which include forms, the litigants
and attorneys are universally described by male names and pronouns. See, for example,
the forms included in the Rules of Civil Procedure and the forms in the Minnesota Rules
of Civil Appellate Procedure.

Many court documents employ nouns which presume that a variety of social roles are
filled exclusively by men. Document reviewers found such words as clergyman, bail
bondsman, foreman, chairman, venireman and serviceman used in documents issued by
the judicial system.

Rules which describe appropriate courtroom attire unnecessarily differentiate be-
tween men and women. Rule 17 of the Rules for Uniform Decorum in the District (Trial)
Courts of Minnesota states: “Pantsuits or dresses shall be appropriate for women. Coats
and ties shall be appropriate for men.” This rule might be interpreted as precluding women
from wearing business suits. Indeed, some women in the Attorneys Survey reported being
criticized by judges for not dressing in a sufficiently “feminine” style. Rule 6.02 of the
Fourth Judicial District Rules state: “Either suits, dresses, or other customary business
attire are appropriate for women, and coats and ties are appropriate for men.” Both rules
already note that clothing appropriate for sports or other leisure time activities are
inappropriate in the courtroom. It should be sufficient merely to retain that language and
provide, without making any gender differentiation, that the proper clothing for all
attorneys is “customary business attire.”

In addition to the problems of overt gender bias identified by this review of court
documents, reviewers also observed instances in which court documents could be amended
to affirmatively promote gender fairness. For example, court rules governing the appoint-
ment of attorneys to boards could mandate significant representation of both men and
women. The Rules of Decorum could be revised to direct that equally respectful forms of
address are used for both men and women and that judges are directed to admonish
attorneys who fail to meet such a standard. Jury instructions could include directives that
juries are to be careful in their deliberations to assure that all jurors have an opportumty
to speak and that statements of a juror should not be undervalued simply because a juror
speaks quietly or with less assertive language than another.

Of thirty-six statements of rules or policy reviewed, twenty-eight contained gender-
biased language and of the remaining eight there were some which could appropriately be
revised to include language promoting gender fairness. Of the more than ninety forms
issued by the Minnesota Association for Court Administration, only about seven forms
have any gender bias problem and these are generally limited to use of the masculine



pronoun. Of the ten brochures examined, four had gender-biased language. The
problematic brochures included two judicial district juror handbooks and the widely used
juror handbook prepared by the Minnesota District Judges Association.

The Task Force concludes that a significant number of court-issued documents
require revision. The Supreme Court should direct all groups within the court system
which issue documents prompily to undertake revisions to eliminate use of gender-specific
nouns, gender-specific pronouns and gender-based stereotypes and to introduce into the
documents, where appropriate, language affirmatively promoting gender fairness in the
courts.




STATE OF MINNESOTA
IN SUPREME COURT

ORDER ESTABLISHING STANDING COMMITTEE
TO IMPLEMENT RECOMMENDATIONS OF THE MINNESOTA
TASK FORCE ON GENDER FAIRNESS IN THE COURTS

WHEREAS this court, by its order of June 8, 1987, directed the Minnesota Task
Force on Gender Fairness in the Courts to document the existence of gender bias where
found in the judicial system of Minnesota, to recommend methods for its elimination
and to monitor implementation of approved reform measures; and

WHEREAS the Minnesota Task Force on Gender Fairness in the Courts has
recommended the appointment at this time of a standing committee to oversee
implementation of the recommendations of the Task Force to insure that the
monitoring function will be carried out as effectively as possible and to maintain the
desired level of continuity;

NOW, THEREFORE, IT IS HEREBY ORDERED that the Committee on Gender
Fairness in the Courts be, and hereby is, established to:

L Implement Task TForce recommendations and monitor implementation
efforts on an on-going basis;

2. Work with Continuing Legal Education for State Court Personnel, Board of
Continuing Legal Education, and the National Judicial Education Program to
develop judicial and legal education programs on gender fairness;

3. Work with the Office of the State Court Administrator to establish a
statistical data base appropriate for monitoring areas of Task Force
concerns and performing studies in furtherance of the committee's charge;
and

4, Evaluate the effectiveness of approved reform measures which have been
implemented to assure gender fairness in our court processes.

5. Submit a yearly written report to the Chief Justice and the Court regarding
the work and recommendations of the Standing Committee.

IT IS FURTHER ORDERED that the following persons be, and hereby are,
appointed, effective January 1, 1989, as members of the Committee on Gender Fairness
in the Courts for the term of years indicated below:



Hon. Rosalie E. Wahl
Minnesota Supreme Court
230 State Capitol

St. Paul, MN 55155

Term: three years

Ember D. Reichgott
Minnesota State Senator
7701 48th Avenue North
New Hope, MN 55428
Term: one year

Hon. Jack J. Litman
Distriet Court Judge

St. Louis County Courthouse

Virginia, MN 55792
Term: two years

Dr. Nancy Zingale

Public Member/Social Scientist

436 Holly Avenue # 3
St. Paul, MN 55102
Term: three years

Hon. Mary Louise Klas
District Court Judge -

15 Kellogg Blvd. W. # 1639
St. Paul, MN 55102

Term: one year

Hon. Jonathan Lebedoff
Distriet Court Judge
12-C Government Center
Minneapolis, MN 55487
Term: two years

Sue K. Dosal

State Court Administrator
230 State Capitol

St. Paul, MN 55155

Term: three years

Hon. George I. Harralson
District Court Judge
Lyon County Courthouse
Marshall, MN 56258
Term: one year

Martin J. Costello
Attorney

101 Fifth Street E. # 2100
St. Paul, MN 55101

© Term: twoy ars

IT IS FURTHER ORDERED that members of the Committee on Gender Fairness
in the Courts may be reappointed for successive three year terms upon order of this

court,

IT IS FURTHER ORDERED that the following be appointed ex officio members of

the committee:

Director of Continuing
Education for State
Court Personnel

1745 University Avenue
St. Paul, MN 55105

Frank V. Harris

MSBA Continuing Legal Education
Director

140 N. Milton Street

St. Paul, MN 55104

IT IS FURTHER ORDERED that the Honorable Rosalie E. Wahl be, and hereby is,

designated as chairperson,
DATED: D& e 22, /75¢

OFFICE OF
APPELLATE COURTS

DEC 23 1529

FIL =D

BY THE COURT

Douglas K. Amdahl





